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DETAILED ACTION 
Priority 

1 . Acknowledgment is made of applicant's claim for foreign priority under 35 
U.S.C. 1 19(a)-(d). However, on page 1 , line 6 of the specification, the filing date "June 
24, 2003" should be "June 24, 2002". 

Information Disclosure Statement 

2. The infonnation disclosure statement (IDS) submitted on 6/23/2003 is in 
compliance with the provisions of 37 CFR 1 .97, Accordingly, the examiner has 
considered the information disclosure statement. 

Specification 

3. The disclosure is objected to because of the following informalities: On page 14, 
line 31, the word "scheduler" should be "schedulers". Also, on page 15, line 2, the term 
"LCC-layer" should be "LLC-layer". 

Appropriate correction is required. 

Claim Objections 

4. Claims 5-7 are objected to because of the following informalities: 
Regarding claims 5 and 6, a "period" is needed at the end of each of these 

claims. 

Regarding claim 7, on line 1, the phrase "of any" is not needed. 
Appropriate correction is required. 

Double Patenting 

5. The nonstatutory double patenting rejection is based on a judicially created 
doctrine grounded in public policy (a policy reflected in the statute) so as to prevent the 
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unjustified or improper timewise extension of the "right to exclude" granted by a patent 
and to prevent possible harassment by multiple assignees. A nonstatutory 
obviousness-type double patenting rejection is appropriate where the conflicting claims 
are not identical, but at least one examined application claim is not patentably distinct 
from the reference claim(s) because the examined application claim is either anticipated 
by, or would have been obvious over, the reference claim(s). See, e.g., In re Berg, 140 
F.3d 1428, 46 USPQ2d 1226 (Fed. Cir. 1998); In re Goodman, 11 F.3d 1046, 29 
USPQ2d 2010 (Fed. Cir. 1993); In re Long!, 759 F.2d 887, 225 USPQ 645 (Fed. Cir. 
1985); In re Van Ornum, 686 F.2d 937, 214 USPQ 761 (GCPA 1982); In re Vogel, 422 
F.2d 438, 164 USPQ 619 (CCPA 1970); and In re Thorlngton, 418 F.2d 528, 163 USPQ 
644 (CCPA 1969). 

A timely filed terminal disclaimer in compliance with 37 CFR 1 .321(c) or 1 .321(d) 
may be used to overcome an actual or provisional rejection based on a nonstatutory 
double patenting ground provided the conflicting application or patent either is shown to 
be commonly owned with this application, or claims an invention made as a result of 
activities undertaken within the scope of a joint research agreement. 

Effective January 1 , 1994, a registered attorney or agent of record may sign a 
terminal disclaimer. A terminal disclaimer signed by the assignee must fully comply with 
37 CFR 3.73(b). 

6. Claim 1 is rejected on the ground of nonstatutory obviousness-type double 
patenting as being unpatentable over claim 1 of U.S. Patent No. 7,190,684. Although 
the conflicting claims are not identical, they are not patentably distinct from each other 
because of the following correspondences. 

Regarding claim 1, "a method for improving in a multi-layer packet switching 
network or system quality of service (QoS) scheduling having a rate-conserving 
scheduling functionality based on two scheduling layers operating on two granularities 
in protocol data units (PDU) of at least one incoming data flow" corresponds to a 
"method of scheduling multiple data flows for quality of service adjustment" as well as 
"linking two schedulers which operate, respectively, on an upper and a lower protocol 
layer" in claim 1 of the above mentioned patent. 
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"Maintaining QoS requirements and determining a service order for the protocol 
data units by an upper sclieduling layer" corresponds to "wherein each protocol data 
unit (PDU) of an incoming data flow to be transmitted is scheduled by the scheduler 
(PDU-scheduler) on the upper layer regarding pre-definable associated quality of 
service requirements into a priority list" in claim 1 of the above mentioned patent. 

"Implementing packet switching based on constraints by a lower scheduler layer" 
con-esponds to "serving the protocol data units (PDU) . . . with regard to the defined 
priority order and dependent upon allocated radio resource constraints" as well as 
"wherein each protocol data unit (PDU) ... to be served by the scheduler (MAC- 
scheduler) of the lower layer" in claim 1 of the above mentioned patent. 

"Selecting service ordered protocol data units on demand by the lower 
scheduling layer in dependence on these constraints for efficiently allocating timeslots 
for the data flows" corresponds to "serving the protocol data units (PDU) ... with regard 
to the defined priority order and dependent upon allocated resource constraints" as well 
as "the scheduler (MAC-scheduler) of the lower layer ... operating on the protocol data 
units (PDU) within the priority list" in claim 1 of the above mentioned patent. 

Lastly, "serving the selected protocol data units by the lower scheduling layer" 
corresponds to "the scheduler (MAC-scheduler) of the lower layer ... operating on the 
protocol data units (PDU) within the priority list" in claim 1 of the above mentioned 
patent. 
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Claim 1 does not claim "dynamically creating transport block sets (TBS) to be 
transmitted to the physical layer (PHY-layer)". Therefore, claim 1 merely broadens the 
scope of claim 1 of the above mentioned patent. 

It has been held that the omission of an element and its function is an obvious 
expedient if the remaining elements perform the same function as before. See In re 
Karlson, 136 USPQ 184 (CCPA). Also note Ex parte Rainu, 168 USPQ 375 (Bd. App. 
1969). The omission of a reference element whose function is not needed would be 
obvious to one skilled in the art. 

Claim Rejections - 35 USC § 102 

7. The following is a quotation of the appropriate paragraphs of 35 U.S.C. 102 that 
form the basis for the rejections under this section made in this Office action: 

A person shall be entitled to a patent unless - 

(b) the invention was patented or described in a printed publication in this or a foreign country or in public 
use or on sale in this country, more than one year prior to the date of application for patent in the United 
States. 

8. Claims 1-11 are rejected under 35 U.S.C. 102(b) as being anticipated by Petras 
et al. (Reference "AB" cited in Applicant's submitted IDS) (hereinafter "Petras"). Petms 
teaches all of the limitations of the specified claims with the reasoning that follows. 

Regarding claim 1 , "a method for improving in a multi-layer packet switching 
network or system quality of service (QoS) scheduling having a rate-conserving 
scheduling functionality based on two scheduling layers operating on two granularities 
in protocol data units (PDU) of at least one incoming data flow" is anticipated by the 
MAC/LLC scheduling method spoken of on page 904, column 2, line 39 - page 905, 
column 1, line 19. 
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"Maintaining QoS requirements and determining a service order for the protocol 
data units by an upper scheduling layer" is anticipated by the LLC scheduler (upper 
scheduling layer) shown in Figure 1 on page 905. that contains an entity for each 
priority level (seivlce order) of the service strategy with the send buffers of the 
corresponding service category (QoS requirements) as spoken of on page 904, column 
2, lines 46-48. 

Lastly, "implementing packet switching based on constraints by a lower 
scheduler layer", "selecting service ordered protocol data units on demand by the lower 
scheduling layer in dependence on these constraints for efficiently allocating timeslots 
for the data flows", and "serving the selected protocol data units by the lower scheduling 
layer" is anticipated by MAC scheduler (lower scheduler layer) shown in Figure 1 on 
page 905, that uses its own send buffer states (constraints) and the capacity requests of 
terminals in order to determine the reservation of time slots for data transmission as 
spoken of on page 905, column 1, lines 11-19. 

Regarding claim 2, "monitoring an achieved data throughput by the lower 
scheduling layer, and deducting a scheduling order in dependence of the monitored 
data throughput" is anticipated by MAC scheduler (lower scheduling layer) shown in 
Figure 1 on page 905, that uses its own send buffer states (indication of throughput) 
and the capacity requests of terminals in order to determine the reservation of time slots 
for data transmission as spoken of on page 905, column 1, lines 11-19. 

Regarding claim 3, "strictly serving the protocol data units in dependence on 
definable precedence classes based on system constraints related to the protocol data 
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units and/or defining at least one precedence semantics according to which protocol 
data units of different precedence classes are served" is anticipated by the determining 
of the transmission order of data cells in accordance with service categories 
(precedence classes) as spoken of on page 904, column 1, line 41 - column 2, line 12. 

Regarding claim 4, "giving selectable protocol data units preferential service" is 
anticipated by the CBR relative urgency priority assignment spoken of on page 9Q4, 
column 2, lines 3-9. 

Regarding claim 5, "wherein the selectable protocol data units are of a real-time 
application" is anticipated by the CBR (real-time) relative urgency priority assignment 
spoken of on page 904, column 2, lines 3-9. 

Regarding claim 6, "wherein the selectable protocol data units are of signaling 
traffic" is anticipated by the CBR (signaling traffic) relative urgency priority assignment 
spoken of on page 904, column 2, lines 3-9. 

Regarding claim 7, "scheduling in the lower scheduling layer one sejected 
protocol data unit from each data flow after another, or the step of scheduling in the 
lower scheduling layer the protocol data units from one selected data flow prior to the 
scheduling of the protocol data units from an other selected data flow" is anticipated by 
MAC scheduler (lower scheduling layer) that determines the reservation of time slots 
(scheduling) among different terminals (sending different data flows) and notifies the 
terminals of the slot reservations via Dynamic Slot Assignment protocol spoken of on 
page 905, column 1 , lines 11-19. 
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Regarding claim 8, "defining in dependence on system constraints precedence 
classes, and providing for each precedence class a respective service order of selected . 
protocol data units" is anticipated by the different service categories (precedence 
classes) with associated priority levels (service order) spoken of on page 904, column 1 , 
line 41 - column 2, line 12. 

Regarding claim 9, "ordering the protocol data units respectively in dependence 
on timeslot allocation constraints" is anticipated by MAC scheduler shown in Figure 1 on 
page 905, that uses its own send buffer states (constraints) and the capacity requests of 
terminals in order to determine the reservation of time slots for data transmission as 
spoken of on page 905, column 1 , lines 11-19. 

Regarding claim 10, "a transceiver in a multi-layer packet switching network or 
system" is anticipated by the base station (transceiver) shown in Figure 1 on page 905. 

"At least a first and second scheduling means each of which is operating on a 
different granularity in protocol data units of at least one incoming data flow" is 
anticipated by the LLC scheduler (first means) and MAC scheduler (second means) 
shown within the base station of Figure 1 on page 905. 

"Wherein an upper layer scheduling means comprises means for maintaining 
QoS requirements and for determining a service order for the protocol data units" is 
anticipated by the LLC scheduler (upper layer scheduling means) shown in Figure 1 on 
page 905, that contains an entity for each priority level (service order) of the service 
strategy with the send buffers of the corresponding service category (QoS 
requirements) as spoken of on page 904, column 2, lines 46-48. 
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Lastly, "wherein a lower layer scheduling means comprises means for 
implementing packet switching based system constraints, means for selecting service 
ordered protocol data units in dependence on these constraints for efficiently allocating 
timeslots for the data flows, and means for serving the selected protocol data units" is 
anticipated by MAC scheduler (lower layer scheduling means) shown in Figure 1 on 
page 905, that uses its own send buffer states (constraints) and the capacity requests of 
terminals in order to determine the reservation of time slots for data transmission as 
spoken of on page 905, column 1, lines 11-19. 

Regarding claim 11, "a computer readable medium storing computer program 
instructions which are executable on a computer system in a multi-layer packet 
switching network or system" is anticipated by the MAC/LLC scheduling method 
performed by the system of Figure 1 containing programmable components as spoken 
of on page 904, column 2, line 39 - page 905, column 1 , line 19. 

"Maintaining QoS requirements and determining a service order for the protocol 
data units by an upper scheduling layer" is anticipated by the LLC scheduler (upper 
scheduling layer) shown in Figure 1 on page 905, that contains an entity for each 
priority level (service order) of the service strategy with the send buffers of the 
corresponding service category (QoS requirements) as spoken of on page 904, column 
2, lines 46-48. 

Lastly, "implementing packet switching based on constraints by a lower 
scheduler layer", "selecting service ordered protocol data units on demand by the lower 
scheduling layer in dependence on these constraints for efficiently allocating timeslots 
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for the data flows", and "serving the selected protocol data units by the lower scheduling 
layer" is anticipated by MAC scheduler (lower scheduler layer) shown in Figure 1 on 
page 905, that uses its own send buffer states (constraints) and the capacity requests of 
terminals in order to determine the reservation of time slots for data transmission as 
spoken of on page 905, column 1, lines 11-19. 

Conclusion 

9. The prior art made of record and not relied upon is considered pertinent to 
applicant's disclosure. Chin et al. (U.S. 6,490,298), Stacey et al. (U:s. 6,834,053), Yang 
et al. (U.S. 2002/0041566), Fawaz et al. (U.S. 6,970,424), Bemhard et al. (U.S. 
2003/0095552), and Bauer et al. (U.S. 7,1 13,478) are other references considered . 
pertinent to this application. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Michael J. Moore, Jr. whose telephone number is (571) 
272-3168. The examiner can nomially be reached on Monday-Friday (7:30am - 
4:00pm). 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Seema S. Rao can be reached at (571) 272-3174. The fax phone number 
for the organization where this application or proceeding is assigned is 571-273-8300. 
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Information regarding tlie status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status infonnation for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 

Michael J. Moore, Jr. 

Examiner 

Art Unit 2616 

mjm^\JJ^, 
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SUPERVISORY PATENT EXAMINER 
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